Criminal Aspects of the Takeover of Construction Companies

Recently, several administrative decisions have ordered the takeover of businesses, assets, and holdings of well-known construction companies, citing breaches in the development of their projects, financial difficulties, or violations of consumer rights, among other grounds contained in Article 12 of Law 66 of 1968.
While this measure seeks to prevent fraud and abuse in the construction sector, it is also true that it affects reputable and established companies that have not violated the law, defaulted on obligations, or faced financial issues. Moreover, since the takeover is not limited to a specific project in a given municipality, it may jeopardize the company’s nationwide operations, as well as its functionality and ability to perform. In such cases, public officials in charge may overstep their authority, thereby committing a crime or a disciplinary offense.
What crimes may officials commit?
The most common crime is Abuse of Public Function (Art. 428, Penal Code), which may occur when the liquidator or special agent exceeds the scope of their functions. For example, if they adopt decisions based on powers or grounds not provided for in Law 66 of 1968 and related regulations; if they order measures not expressly authorized; or if they fail to manage assets and funds in accordance with the law, among others.
What disciplinary offenses may officials commit?
The liquidator or special agent may incur a disciplinary offense if they exceed their powers, fail to comply with their duties, or act despite having an incompatibility, disqualification, or conflict of interest with the affected individual or legal entity. Their conduct may be investigated and sanctioned by the Office of the Inspector General, and they may face penalties such as suspension, fines, or dismissal, depending on the seriousness of the misconduct.
Who may file a complaint?
Any person may report this crime or disciplinary offense. However, only the individual or legal entity directly affected by the conduct may act as a victim or complainant. In disciplinary matters, given the limited standing of the complainant, a well-grounded complaint with strong evidentiary support is necessary to properly move the process forward.
What is the time limit to file a complaint?
The crime of Abuse of Public Function and disciplinary offenses generally have a statute of limitations of five years. Within this period, the affected party may file the corresponding complaint or grievance. However, it is advisable to act as soon as possible, since authorities have the same period to investigate and bring charges in the criminal case, or to issue a first-instance decision in the disciplinary case. Once this period expires, the conduct can no longer be investigated or sanctioned.
Conclusion
It is essential to remain alert to possible irregularities during the course of takeovers in order to file timely complaints and ensure investigations that protect the company, its projects, and assets, while safeguarding compliance with consumer obligations.
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