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COURT INVALIDATES LEASE-LEASEBACK ARRANGEMENT 
By David J. Weiland and Darryl J. Horowitt 

 
  In order to streamline the bidding process and 
avoid problematic bidding rules in the Public 
Contracts Code, the California Legislature created 
an exception in the Education Code that allows 
school districts to get creative, and instead of 
requiring bidding on design bid projects, use a 
“lease-leaseback.” In doing so, the school district 
leases its property to the contractor and the 
contractor agrees to perform the construction 
work at an agreed-upon price.  Once built, the 
completed project is intended to be leased back 
to the school district for its use with fixed 
payments overtime.   

Harris Construction was selected to perform 
such a “lease-leaseback” contract to construct a 
middle school for the Fresno Unified School 
District under the applicable provisions of the 
California Education Code.  As cited in the court’s 
published opinion, the term of the “lease” was 
only for the duration of the time needed to 
construct the project. The “lease” payments were 
the typical progress payments made to the 
contractor for work performed.  Another 
contractor, Stephen Davis, as a taxpayer (who is 
also owner of Davis Moreno Construction), 
contested the award claiming that the exceptions 
that permitted a noncompetitive bid were not met 
by the process as set up by Fresno Unified, and 
thus a competitive bid was required.   Harris and 
the school district demurred to the complaint, 

which was granted by the trial court without 
leave to amend. 

Davis appealed, arguing that sufficient facts 
were alleged in the complaint to support the 
claim that the lease-leaseback arrangement was 
not permitted as there was no true leaseback by 
the district upon completion, and that Harris was 
actually merely paid for the construction of the 
project, not for any lease of the property.  In 
Davis v. Harris Construction (June 1, 2015) --- 
Cal.Rptr.3d ----, 2015 WL 3454720 (Davis) the 
appellate court reversed the judgment and 
ordered the trial court to enter a new order 
sustaining only as to the claims for breach of 
fiduciary duty, violation of the Political Reform 
Act of 1976, that a lease-leaseback 
arrangement is not permitted when funds are 
available from another source and to overrule all 
of the other claims.  In doing so, the court 
agreed with Davis that none of the exceptions 
set forth in Education Code § 17417 existed in 
Fresno Unified’s process, thus requiring 
competitive bidding.  In an exhaustive opinion, 
the court determined that the contract was one 
merely for construction of the project, rather 
than a true lease.  The court also found that, by 
virtue of preconstruction consulting services 
provided to the school district by the contractor, 
Harris had a conflict of interest that rendered 
the contract void. 
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The matter will now go back to the trial court to 
determine if Davis can prove what he alleged.  If 
so, Harris may be required to disgorge its profits 
on the project.   

This case reminds all contractors that, even 
where a public entity wants the parties to move 
quickly into entering a contract that avoids the 
competitive bidding process, anyone can contest 
the contract; such that, even if the project is 
complete, the contractor remains at risk of 
litigation, potential voiding of the contract and 
perhaps disgorgement of profits.  It is thus 
recommended that before entering into any such 
“lease-leaseback” contracts, you review them with 
counsel.   
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CONSTRUCTION LITIGATION PRACTICE GROUP 
 

The Construction Litigation Practice Group assists clients in a wide variety of construction disputes, 
from simple breach of contract matters to mechanic’s lien, stop notice and bond claims, bid disputes, 
and construction defect matters, including mold claims.  Our experience also extends to the 
preparation of documentation relating to construction projects.  Members of the group are: 
 
 
Darryl J. Horowitt – Litigation                                             
E-Mail: dhorowitt@ch-law.com      Ext. 111 
 
Sheryl D. Noel – Litigation and Transactions 
E-Mail: snoel@ch-law.com            Ext. 140 
 
David J. Weiland – Litigation and Transactions 
E-Mail: dweiland@ch-law.com       Ext. 106 

 
Laurence Y. Wong – Litigation 
E-Mail: lwong@ch-law.com           Ext. 201 
 
C. Frederick Meine III – Litigation 
E-Mail: fmeine@ch-law.com          Ext. 134 
 
Matthew R. Nutting – Litigation 
E-Mail: mnutting@ch-law.com       Ext. 147 
 
Jennifer T. Poochigian – Litigation 
E-Mail: jpoochigian@ch-law.com   Ext. 155 

 
 
 

Coleman & Horowitt, LLP provides legal counsel to the business community in the areas of business, 
commercial, and real estate litigation and transactions, construction litigation, appeals, professional 
liability defense, casualty insurance defense, insurance coverage, tax, probate, and estate planning.  
This newsletter is intended to provide the reader with general information regarding current legal 
issues.  It is not to be construed as specific legal advice or as a substitute for the need to seek 
competent legal advice on specific legal matters.  This publication is not meant to serve as a 
solicitation of business.  To the extent that this may be considered as advertising, then it is expressly 
identified as such. 
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