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Dear client,  
 
The current issue of German Business Law News covers the latest legal develop-
ments in important areas of German business law in which my colleagues and I have 
been successfully representing our national and international corporate clients.  
 
If you have any questions regarding the cited decisions or if you desire more infor-
mation regarding the covered issues and any area of business law in general, please 
do not hesitate to contact us. Our team will happily answer your questions and assist 
you with our expertise. 
 
Please note that our news contain general information on the law, which do not equal 
or substitute legal advice. We hope you understand that we cannot assume any liabil-
ity.  
  
Enjoy reading! 
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I.  Corporate Law  

Thomas Schwab, German Attorney at Law 
 
 
 
 

 CONTRACTUALLY DEFINED NON-SOLICITATION AGREEMENTS BETWEEN COMPANIES 

ILLEGAL  
 

Section 75f of the German Commercial Code stipulates that agreements between companies, which forbid each com-
pany mutually to hire the other company's employees, cannot be enforced by way of legal action. It has already been 
clarified in the highest court that this rule applies generally to employers and that the refusal of the courts to provide 
legal protection also includes the undertaking of liquidated damages. 
 
On April 30, 2014, the Federal Court of Justice decided to refuse legal protection for such agreements, the content of which 
prohibits (mere) non-solicitation measures.  
 
In the specific case, the defendant's general manager motivated two of the company's employees to change their employment 
relationships. An agreement between the companies provided for liquidated damages in the six-figure range for a scenario of 
this kind. The Federal Court of Justice now dismissed the action for payment of liquidated damages. The reasons ultimately 
given for this were the employees' constitutionally protected freedom to choose an occupation. 
 
The business itself, however, is also protected in its freedom of economic activity, so in some individual cases it may seem 
necessary to take legal action to assert claims, for example if the non-solicitation agreement is a mere ancillary clause or the 
agreement pertains to a special trust relationship.  
  
PLEASE NOTE: Even if the non-solicitation agreement should be found permissible, however, it must be restricted to two years 
after termination of the contractual collaboration.  
 
Federal Court of Justice, decision of 4/30/2014, I ZR 245/12  
 

 
 

 
 

II. Tax Law 

Johannes Fein, German Attorney at Law  
Stefan Winheller, German Attorney at Law, LL.M. Tax (USA), Certified Tax 
Law Specialist  
 

 

 INCOME-RELATED EXPENSES: LOSS DEDUCTION FOR A SILENT PARTNER   
 

Participation of a typical silent partner in a company's losses may be income-related expenses. 
 
An investment in another person's business that is not publicized, that does not include any executive authority and does not 
involve personal liability risk is referred to as a typical silent partner investment. From a tax law perspective, the typical silent 
partner generates income from capital investments. If, on the other hand, there are deviations to these principles, and if the 
silent partner bears a certain amount of risk as a co-entrepreneur, he is referred to as an atypical silent partner, who earns 
commercial income. 
 
The Federal Finance Court recently decided that if a typical silent partner is attributed a loss, the silent partner may deduct this 
loss as income-related expenses on his tax return. This requires that the loss is reported on the company's balance sheet and 
that it has been deducted from the silent partner's capital contribution, which was actually paid in. When deducting the loss from 
the capital contribution, it is not relevant when the annual financial statement is drawn up, but instead when the deduction is 
actually made. 
 
PLEASE NOTE: Silent investments are suitable when the investor would like to keep his investment a secret and does not want to 
disclose this information to the public. Since the tax-related effects vary depending on the type of silent partnership, it is worth-
while to get advice early. 
 
Federal Finance Court of January 28, 2014, VIII R 5/11 
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 ANNUAL FINANCIAL STATEMENTS 2013: DISCLOSURE DEADLINE ENDS DEC 31, 2014   
 

Entities formed as a GmbH (limited liability company) or a GmbH & Co. KG (limited partnership with a limited liability 
company as general partner) must submit their annual financial statements for 2013 for publication with the electronic 
Federal Gazette no later than by December 31, 2014.  
 
The law provides certain facilitation measures for small corporations:  
 
The requirement to prepare notes is generally waived for a small corporation. Moreover, such corporations also have the option 
to minimize the presentation volume in their annual financial statements. Finally, small corporations are given the option to 
comply with their disclosure obligation by simply filing their balance sheets; third parties can only review this data after they went 
through a registration process and only after having paid a fee (EUR 4.50 per balance sheet).  
 

Small corporations are considered such corporations, which do not exceed two of the following criteria on two consecutive bal-
ance sheet due dates:  
     -         balance sheet total no more than EUR 350,000 
     -         sales revenue no more than EUR 700,000 
     -         an average of ten regular employees. 
 

If a corporation does not ensure the balance sheet is published in due time, the Federal Justice Administration will send out a 
reminder letter (subject to a fee) with the request to comply with the disclosure obligation within six weeks after the change of 
the year. If this deadline passes, a minimum fine of EUR 2,500 will become due.  
 

PLEASE NOTE: For clients, for whom we provide tax consulting services, we will of course ensure that the documents are pub-
lished in due time. 

 
 

 

 

III. Customs Law 

Dirk Pohl, German Attorney at Law, Certified Tax Law Specialist 
 
 
 

 
 

 BUSINESS TRAVEL UNDER THE OVERSIGHT OF CUSTOMS 

Karl-Heinz Rummenigge has been through this: In 2013, the president of FC Bayern was stopped by customs at Munich Airport 
when arriving in Germany from Qatar with two luxury watches in his possession that he had failed to register as in free circula-
tion and to pay customs duty on. He was fined a handsome sum of EUR 249,000, plus an entry relating to tax evasion was 
made in his certificate of conduct.   
 
What happens, however, if an expensive watch is already on its owner's wrist when leaving the country and it is in fact not a 
souvenir from a trip? Customs law, which applies to the same extent in all 28 European Member States, stipulates that any 
goods that leave Community territory without specifically being registered to do so are given the status of non-Community 
goods. When re-entering Community territory, non-Community goods must once again be subjected to a customs clearance 
procedure, which typically involves registering the goods for transfer into free intra-Community traffic. According to customs law, 
these goods would constitute return goods, which are generally exempt from customs duty.  
 
Business travelers carry valuable objects, often unknowingly - laptops, company cell phones or product samples, just to name a 
few. Upon re-entering the country, customs typically asks where the goods in fact originated. Because only very few travelers 
carry purchase receipts with them for their personal luggage, it becomes impossible to provide receipt evidence during a 
customs check. This might result in import duty notices and penal proceedings. 
 
The solution to this problem is to register with customs any objects the traveler carries prior to leaving the country and to  have 
"identification measures" performed. The traveler will then be given a written confirmation about the goods being exported with a 
detailed description of their quality or with serial numbers. When returning, the traveler then once again registers the goods 
presenting the certificate. The goods are then exempt from customs as return goods. 
 

PLEASE NOTE: When carrying cash amounts of EUR 10,000 or more, the process is the same. Though importing cash is always 
duty free, registering serves to combat international money laundering. Offenses against the registration obligation usually result 
in penalties of 25 % of the amount carried if the irregular transfer was deliberate. Even if this was a negligent action, the penalty 
rate is still 12.5 %. 
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 IV. Labor & Employment Law  

 J. Elishewa Patterson-Baysal, German Attorney at Law, Certified Business Mediator 

 

 

 
 WHAT YOU NEED TO KNOW ABOUT PARENTAL BENEFITS IN GERMANY 

 
The parenting benefits program "ElterngeldPlus" will be available as of January 2015. Based on these new rules, fa-
thers and mothers, who would like to work part time during the time they draw parenting benefits, will be able to bene-
fit twice as long from government assistance. One parenting benefits month will then be drawn out to two benefits 
months. 
 
This new version of income dependent parenting benefits is meant to give mothers and fathers the option to work part time and 
still be able to receive government assistance. With the "ElterngeldPlus" program, parents only receive half as much money as 
those who receive regular parenting benefits, but in return the period of time in which the family can receive support is 24 
months and thus twice as long as in the past.  
 
If both the mother and father each work between 25 and 30 hours a week, a "partnership bonus" becomes available. This 
means support is paid for another four months. This is meant to give families the opportunity to better balance their professional 
and private lives. 
 
PLEASE NOTE: If all requirements are met, in an ideal scenario a family can combine all of the new parenting benefits variants 
and continue drawing parenting benefits up to the child's 28th month of age. As a result, parents working part time receive more 
parenting benefits in total than prior to January 1, 2015.  
 

 
 

V.  Banking & Capital Markets Law  

Lutz Auffenberg, German Attorney at Law  
 
 
 
 

 COCO BONDS: FEDERAL FINANCIAL SUPERVISORY AUTHORITY BAFIN DOUBTS  

SUITABILITY FOR PRIVATE INVESTORS 
 

Many German private banks are currently giving thought to offering Contingent Convertible Bonds (CoCo bonds) on 
the capital market on a large scale. Deutsche Bank has already collected some 3.5 billion Euros with them. Now, the 
Federal Financial Supervisory Authority BaFin is voicing its concerns about whether this new kind of investment vehi-
cle is suitable for private investors. 
 
Banks can use CoCo bonds to secure their equity ratios against problems with the supervisory authorities in cases when re-
quirements are becoming more and more stringent. In times of crises, banks can build up a capital buffer using CoCo bonds so 
that if a provision stipulated in the bond terms should arise, the bond would simply be converted into shares or the nominal 
value of the bond would be reduced.  
 
Recently, BaFin stated its doubts about whether products of this kind were suitable for private investors. It explained that it 
would be difficult for private investors to assess the risk of investing in CoCo bonds due to the complexity of the product s truc-
ture. 
 
PLEASE NOTE: In the event of a legal dispute, private investors would have sound arguments, because for them it would be very 
difficult to seriously assess the likelihood for a crisis scenario to occur, simply because few private investors have the detailed 
knowledge of legal supervisory principles and/or of the existing risk positions of the bank issuing such bonds. 
 
 

 



 

 

5 GERMAN BUSINESS LAW News 

 U.S. SUPERVISORY AUTHORITY IN NEW YORK: REGULATION "LIGHT" FOR BITCOIN 

STARTUPS? 
 

The New York State Department of Financial Services (NYDFS) reported that it is giving thought to offering smaller 
bitcoin startups a temporary solution with regard to the required oversight rules.  
 
Currently, the authority is working on a "BitLicense" solution, which is meant to protect new companies in the industry from the 
horrendous costs for the necessary licensing processes, the continuous supervision, and compliance measures during the start-
up phase. If the BitLicense is introduced, New York as a business location may become a hot spot for bitcoin startups. 
 
Granting a temporary "BitLicense" will only be considered, however, if the relevant company complies with a few minimum re-
quirements. The decision by NYDFS will depend case by case on the volume of the company's business, whether properly run 
risk management can be guaranteed, and whether minimum standards with regard to money laundering prevention are main-
tained. 
 
PLEASE NOTE: At this time, the announcements by NYDFS are still too vague to be taken into account when seriously making a 
business location decision about a bitcoin startup. In addition - if a "BitLicense" is in fact ever introduced - this will only be a 
temporary solution, and as such the entire range of U.S. regulations will inevitably follow, including all of the costs and obliga-
tions. 


