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• Both, Tina and Philipp, are partners of Brödermann Jahn. 

• Although based in Hamburg, Germany, 50 to 70 % of their 

work has a cross border context. 

• Like many German lawyers their work comprises “both side of 

the medal”, i.e. contract drafting and negotiations on one side 

and international litigation and arbitration on the other side. 

 

 

 

 

 

 

 



B. Requirements 

for enforcement 

D. Compliance 

Aspects 

A. Essentials of 

cross-border 

contracts 

C. Cultural 

obstacles 



- “Know your customer” Principle 

 

• The challenge: Cross-border company research 

 

Pitfall:   Slightly different company name lead to misunderstanding 

  with regard to ownership of an patent right license agreement. 

  Result: Freezing order for imported DVD-player. 

 

Conclusion:  First do your homework then start into negotiations - not the 

other way round! 

 

Pitfall:  The game of the multinationals: SPVs showing up at the last 

minute of negotiations. 

 

 

 



Rules of Representations: 

 

• Is the person with whom you negotiate entitled to sign contracts of this 

nature? 

• If so, does he/she – additionally – require the consent of his/her shareholders 

for specific contracts? 

 

War story: Client argued successfully that the a purchase obligation in an 

amount of 5 million EURO was not binding as it was only 

signed by the head of purchase department.  

 

Pitfall:  Although very often the relevant legal regime foresees claims 

against the unauthorized signee such claims might not be 

successful on the enforcement level. 



• Very often a close collaboration leads to the exchange of technical know-how 

which is not yet protected in or by the jurisdiction of the business partner. 

 

• The IP protection clause in the contract should deal with the following 

aspects: 

 Defining the protection level within the company of your contractual partner (“need-

to-know  basis”) 

 Enforceability in the jurisdictions concerned (“marking” confidential information) 

 Avoiding that your business partner registers in his name “your” IP rights not yet 

registered by you (e.g. trademarks). 

 Getting your know-how by soliciting your employees. 

 

Pitfall:   IP right violations are sometimes difficult to detect and expensive to 

  prosecute, so never provide know-how to a company not trustworthy.  

 

 

 



 

The trias of ways of payment: 

 

• Advanced payment 

• Letter of credit (challenge: to determine enforceable and feasible terms for 

documents to be presented) 

• Payments secured by bank guarantees  

 

Pitfall:   Rejection of payment due to a typo in the l/c document 

 

 



 

The most underestimated contractual document: 

 

• Never purely technical! 

• A joint effort of technical team, commercial team and legal team 

 

 

Pitfall:   “le dernier cri” (specifications contradict contractual rules) 

 

Conclusion:  Make sure you determine which document (contract, 

specifications, annexes) should prevail in the event of 

conflicting terms.  



 

• The “forty pager” is not always a good start 

 

• Letter of Intent 

» The binding and the non-binding parts 

 

• Memorandum of Understanding 

 

• How to instruct your lawyer 

 

• Care about the time-line. 

 

 



 

The most important clause of all 

 

• Choice of the parties  

(however, regarding specific legal questions as how to transfer shares or real estate 

there is no freedom of choice of the applicable law – by “classification” it has to be 

sorted out which law regimes applies which parts of the contract) 

 

• Neutral law (if private international law so allows): 

 UNCITRAL Rules 

 UNIDROIT Principles 

 Swiss Law (often used as a compromise in European-related contracts) 

 

• If there is no clause determining the applicable law… 



 

 

• History of negotiations (keep previous contract drafts) 

 Very important for possible upcoming disputes over interpretation. 

• Manage the “information flow” that spreads parallel to the contract 

negotiations. 

• If you are intending to discontinue the negotiations (and maybe start with 

someone else), you should notify your contract partner in a proper way 

 

War stories:  Unmarked changes in the termination clause. 

  

Pitfall “Entire Agreement Clause” is nice but not necessarily a safe 

harbour. 

 

 

 



• Object of the clause 

 

 Who is bearing the risk of transport loss and/or damages?  

 Who is bearing the costs (transportation, insurance, customs)? 

 

• The most common terms: 

 EX WORKS 

 FOB 

 DDP 

 

Pitfall:  No reference to Incoterms and unclear year of Incoterms (i.e. 

  “INCOTERMS 2008”) 

 



 

 

 

The “continental trap” 

 

Continental law enables anybody to assume legal obligations without the 

requirement of receiving a consideration hereof! So be cautious about what you 

are promising (in the conference call). 

 

 



 

 

• Labor Law 

 

• Registration obligations (!!!) 

 

• Other specific obligations such as setting up a company if your activity last 

more than 180 days (Nigeria: otherwise contract is null and void). 

 

• Consumer protection rights 

 

• Specific rights for related parties (in Italy: subcontractor may claim 

compensation) 

 



• The applicable law clause deals with the question under which law regime 

the contract and any claims thereof shall be interpreted 

 “the laws of Italy shall govern this contract”  

 

• The jurisdiction clause deals with the question which court shall be 

competent to deal with the case 

“the ordinary court of New Hampshire shall have sole jurisdiction” 

 

 
Note: a US court is able to deal with Chinese law, a German court is able to 

deal with Italian law, a Mexican court is able to deal with Nigerian Law 



 

 

 

A victory at the home court is only successful if this judgement is enforceable in 

the jurisdiction where the debtor has its seat or its assets (issue of reciprocity in 

recognition and enforcement of judgments). Simple within the European Union, 

difficult between the USA and the European Union.  

 

Safe harbour: Arbitration. 

 



 

 

• institutional arbitration vs. ad hoc arbitration 

 

• Typical arbitration clause: "All disputes arising out of or in connection with the 

present contract shall be finally settled under the Rules of Arbitration of the 

International Chamber of Commerce by one or more arbitrators appointed in 

accordance with the said Rules."  

 

• Typical arbitration rules:  or rules for specific disputes: 

• ICC-Rules   e.g.  CEAC-Rules 

• Stockholm Rules   LMAA 

• AAA Rules    industry related rules 

• LAA Rules 

• Swiss Rules 

 



 

 

 

1. Winning the case! 

2. Recognition of the award in the relevant jurisdiction (where the assets are) 

3. Seizure of the assets and realisation of there values (auction proceedings 

etc.) 

 

Steps 2 and 3 might also be time-consuming and expensive. Consider these 

steps before initiating the action. 



 

 

 

• How to negotiate if the decision maker is only listening? 

» The use of coffee breaks 

 

War stories:  negotiations with China – negotiations with Saudis? 

 

 



 

 

 

• Never saying no 

 

 

 

• One step ahead, (next day) two steps back  



 

 

 

“Signing of a contract is not a fixing of a final agreement, rather the start of an 

open minded collaboration”; 

 

Play the “family card”  

 



 

• “without prejudice” – what does that mean? 

• (ab)use of statements made in settlement negotiations in further litigation 

• Quid pro quo – how to secure the consideration to be given by your business 

partner 

 

Pitfall:  Secrecy obligations for lawyers depend on their national regime. 



 

• Antitrust law is compulsory law  

 

• Antitrust law is applicable if the anti-competitive behaviour has an impact on 

a territory where an antitrust law (merger control law) regime is in place. 

 

• The pillars of Antitrust law: 

- Ban on Cartel 

- Ban on abuse of market position 

- Merger Control 

 

 



If companies enter into a cooperation which is (i) anti-competitive, (ii) not 

qualified as a de-minimis case, and (iii) not justified by resulting positive effects, 

then 

 

- the respective clauses are null and void; 

- cartel authorities can impose fines; 

- customers are entitled to file lawsuits for compensation. 

 

But fortunately no prison!  

 

 
exceptions: UK and USA and …? 



 

• Bribery is not ethical. 

 

• But also as an utilitarianist there are strong arguments against it: 

 

 prosecution (jail, fines) 

 

 contract might be null and void!!! (how to explain your shareholders?) 

 

Pitfall:  Increasingly, companies require their business partner 

  to guarantee in the contract that it is acting “compliant”. Any 

  breach is a good way out of contract that has turned  

  unfavourable due to market conditions. 



 

• Law regime of its own that is mandatory 

 

• inter alia: Interest is strictly forbidden 

 

• there is room for interpretation, but you – or your contractual partner - have 

to know this 

 

• for any “new” clause you can be rescued by a fatwa (fatwa means legal 

opinion) – but your case must be important enough because you cannot get 

a fatwa for free.. 



• Export Control law (prison, fines) is applicable worldwide. 

 

• In particular: specific embargo rules exist in the US and in the European 

Union with regard to the Iran Sanctions. 

 

Pitfall: Sometimes it is by no means obvious that you are already caught by 

 the Iran Sanction regime 

 

 

 

 

 

 

Conclusion: Know your business partner and his objectives! 

 You are a Mexican company entering into a contract with an Italian 

company (that passes the goods on to Iran): you are “caught” if the value of 

the supply consists of at least 10% US good(s). 

 You are a UK company entering into a contract with a Chinese company: 

you are “caught”, if the Chinese company can be regarded as an affiliated 

company of the Iran company group. 



 

Europe and in particular Germany has a very strict Data Protection Law which 

goes far beyond the US principle of “right for privacy”. 

 

Pitfall:  You are a US company which has successfully built up an e-commerce 

business in Europe (including Germany). Accounting and CRM is done 

from your US HQ. You have to abide with European Data 

Protection Law, otherwise you will face substantial fines 

 

Pitfall:   You are a US company which – within a Service Agreement – receives 

customer data from your German principal. You would violate 

German Data Protection Law unless your are abiding with “Safe 

Harbor Rules” issued by the European Commission 

 



 

 

• Withholding Taxes 

• Deduction from the consideration which you receive (purchase price, 

royalties, service fees) done by local tax authorities of the jurisdiction in 

which you have “delivered”. 

Pitfall: If you have no business in the foreign country, you cannot use your “credit” 

caused by the witholding. Consequence: the withheld amounts are expenditures 

which must be calculated within the purchase price/ agreed fees. 

 

• Permanent Establishment Abroad 

 Corporate taxes 

 VAT 

Conclusion: Give some thoughts to the tax impacts of the cross border contract! 

 

 

 

 



 

 

 

Your questions please,  

your comments please! 

 

The floor is yours! 
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