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The mixed motive theory applies when an employer 
has legitimate as well as discriminatory reasons for the 
employment decision. A recent Supreme Court decision 
distinguishes between disparate-treatment claims brought 
under the Civil Rights Act of 1964 Title VII in which 
“mixedmotives” claims are permitted and the Federal 
Age Discrimination in Employment Act (ADEA) in which 
they are not. In Gross v. FBL Financial Services, Inc., Jack 
Gross was employed as the claims administration director 
at FBL Financial Group, Inc. (FBL). When he was 54 years 
old, Gross was reassigned to the position of claims project 
coordinator. At that same time, FBL transferred many of 
Gross’ job responsibilities to a newly created position: 
claims administration manager. That position was given to 
a younger colleague. Although Gross and his replacement 
received the same compensation, Gross considered the 
reassignment a demotion because of FBL’s reallocation of 
his former job responsibilities.
 Gross filed suit alleging that his reassignment to 
the position of claims project coordinator violated the 
ADEA. At trial, Gross introduced evidence suggesting 

that his reassignment was based at least in part on his 
age. FBL defended its decision on the grounds that Gross’ 
reassignment was part of a corporate restructuring and that 
Gross’ new position was better suited to his skills.
 At the close of trial, and over FBL’s objections, the 
court instructed the jury to enter a verdict for Gross if he 
proved, by a preponderance of the evidence, that he was 
demoted and his age was a motivating factor in the demotion 
decision, and told the jury that age was a motivating factor 
if it played a part in the demotion. It also instructed the 
jury to return a verdict for FBL if it proved that it would 
have demoted Gross regardless of age. The jury returned a 
verdict for Gross.
 The Court of Appeals reversed and remanded for a new 
trial, holding that the jury had been incorrectly instructed 
under the standard established in the Supreme Court 
decision, Price Waterhouse v. Hopkins, a mixed motive Title 
VII case. Under Price Waterhouse, if a Title VII plaintiff 
shows that discrimination was a “motivating” factor in the 
employer’s action, the burden of persuasion shifts to the 
employer to show that it would have taken the same action 
regardless of that impermissible consideration. To shift the 
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burden of persuasion to the employer, the employee must 
present direct evidence that an illegitimate criterion was a 
substantial factor in the decision. Because Gross conceded 
that he had not presented direct evidence of discrimination, 
the Court of Appeals held that the mixed-motive instruction 
should not have been given.
 On certiorari, the Supreme Court was presented with 
the question of whether a plaintiff must present direct 
evidence of discrimination in order to obtain a mixedmotive 
instruction in a non-Title VII discrimination case. However, 
the Supreme Court answered a different question and held 
that a plaintiff bringing an ADEA disparate-treatment 
claim must prove, by a preponderance of the evidence, 
that age was the “but-for” cause of the challenged adverse 
employment action. The burden of persuasion does not shift 
to the employer to show that it would have taken the action 
regardless of age, even when a plaintiff has produced some 
evidence that age was one motivating factor in that decision. 
The formal issue before the Court was never addressed 
because the Court held that “such a jury instruction is never 
proper in an ADEA case.”
 Up to this point, every court of appeals had held that an 
ADEA plaintiff could proceed under some version of Price 
Waterhouse. However, here the Supreme Court refused to 
rely on the Court’s decision in Price Waterhouse. The Court 
cited the 1991 Civil Rights Act where Congress amended 
Title VII with 42 U.S.C. § 2000e-2(m) and -5(g)(2)(B) to 
selectively supercede Price Waterhouse, noting that it did 
not contemporaneously amend the ADEA to do the same. 
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The Court held that because Title VII is materially different 
with respect to the relevant burden of persuasion, Price 
Waterhouse does not control the construction of the ADEA. 
 The Court then turned its inquiry to the text of the 
ADEA to decide whether it authorized a mixed-motives age 
discrimination claim. In previous decisions, the Supreme 
Court held that the ordinary meaning of the ADEA’s 
requirement that an employer took adverse action “because 
of” age is that age was the “reason” that the employer 
decided to act. Here, the Court provided that to establish 
a disparate-treatment claim under this plain language, a 
plaintiff must prove that age was the “but-for” cause of the 
employer’s adverse decision.
 The result: the burden of persuasion necessary to 
establish employer liability is the same in alleged mixed-
motives cases as in any other ADEA disparate-treatment 
action. The Court’s decision eliminates the ability of 
plaintiffs to bring a “mixedmotives” claim under the ADEA. 
Plaintiffs will now have an even greater degree of difficulty 
in proving causation in age discrimination actions making 
it more difficult for employees to withstand a summary 
judgment motion by the employer. Many in the legal 
community believe it is likely that Congress will amend the 
ADEA to overcome the effect the holding in this case will 
produce.
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