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Wh t t i tWh t t i tWhat we are not going to cover:What we are not going to cover:
•• WhetherWhether agentagent representsrepresents thethe insuredinsured oror thethe•• WhetherWhether agentagent representsrepresents thethe insuredinsured oror thethe

insuranceinsurance companycompany.. TimeTime constraintsconstraints makemake
thisthis aa topictopic forfor anotheranother dayday..pp yy

•• StateState--byby--statestate analysisanalysis.. PresentationPresentation isis basedbased
onon TexasTexas lawlaw whichwhich followsfollows thethe majoritymajority rulerule
inin thesethese areasareas.. IndividualIndividual statesstates maymay differdiffer inin
somesome respectsrespects..



A tiA tiAssumptions:Assumptions:
•• DiscussionDiscussion assumesassumes agentagent representsrepresents thethe•• DiscussionDiscussion assumesassumes agentagent representsrepresents thethe

insuredinsured..
•• GeneralGeneral rulerule isis ifif thethe agentagent representsrepresents thetheGeneralGeneral rulerule is,is, ifif thethe agentagent representsrepresents thethe

insuranceinsurance company,company, thethe agent’sagent’s actsacts areare
imputableimputable toto thethe insuranceinsurance companycompany.. IfIf thethe
agentagent representsrepresents thethe insured,insured, theythey areare notnot..



Duties of Agents/Brokers:Duties of Agents/Brokers:gg
Duty to ProcureDuty to Procure

•• AnAn insuranceinsurance brokerbroker agreeingagreeing toto obtainobtain
insuranceinsurance hashas aa legallegal dutyduty toto obtainobtain samesame

dd ifif itit tt bb bt i dbt i d tt tiftif ththand,and, ifif itit cannotcannot bebe obtained,obtained, toto notifynotify thethe
principalprincipal..

•• InIn additionaddition thethe agentagent isis underunder aa generalgeneral dutyduty•• InIn addition,addition, thethe agentagent isis underunder aa generalgeneral dutyduty
toto ensureensure appropriateappropriate exclusionsexclusions andand limitslimits
forfor thethe riskrisk..



Duties of Agents/Brokers:Duties of Agents/Brokers:gg
Duty to Understand Duty to Understand 
Insured’s BusinessInsured’s Business

•• OneOne courtcourt hashas heldheld agentagent hashas dutyduty toto
“thoroughly“thoroughly acquaint”acquaint” himselfhimself withwith insured’sinsured’s

Insured s BusinessInsured s Business

thoroughlythoroughly acquaintacquaint himselfhimself withwith insured sinsured s
needsneeds andand mustmust procureprocure thethe coveragecoverage mostmost
appropriateappropriate toto fulfillfulfill themthem.. TexasTexas SupremeSupreme
CourtCourt hashas expresslyexpressly reservedreserved judgmentjudgment onon
whetherwhether suchsuch aa dutyduty existsexists inin TexasTexas..



Duties of Agents/Brokers:Duties of Agents/Brokers:gg
Duty to Explain Terms & CoverageDuty to Explain Terms & Coverage

•• WhenWhen agentagent ofof insuredinsured agreesagrees toto applyapply forfor
insuranceinsurance onon behalfbehalf ofof insured,insured, agentagent hashas thethe
d td t tt l il i thth li tili ti ffdutyduty toto explainexplain thethe applicationapplication form,form, oror
otherwiseotherwise informinform insuredinsured ofof whatwhat coveragescoverages
areare includedincluded inin applicationapplication;;areare includedincluded inin applicationapplication;;



Duties of Agents/Brokers:Duties of Agents/Brokers:gg
Duty to Explain Terms & CoverageDuty to Explain Terms & Coverage
SS•• SomeSome courtscourts havehave extendedextended thisthis rulerule beyondbeyond
affirmativeaffirmative misrepresentationsmisrepresentations toto failurefailure toto
disclosedisclose somesome limitationlimitation inin thethe policy’spolicy’s coveragecoveragedisclosedisclose somesome limitationlimitation inin thethe policy spolicy s coveragecoverage
ifif therethere isis anan explicitexplicit agreement,agreement, aa coursecourse ofof
dealing,dealing, oror otherother evidenceevidence establishingestablishing anan
undertakingundertaking byby thethe agentagent toto determinedetermine thethe
customer’scustomer’s insuranceinsurance needsneeds andand toto counselcounsel thethe
customercustomer asas toto howhow theythey cancan bestbest bebe metmetcustomercustomer asas toto howhow theythey cancan bestbest bebe metmet..



Duties of Agents/Brokers:Duties of Agents/Brokers:gg
Duty to Review PolicyDuty to Review Policy

•• AgentAgent isis underunder anan obligationobligation toto reviewreview thethe
policypolicy toto makemake suresure thethe coveragecoverage affordedaffordedpolicypolicy toto makemake suresure thethe coveragecoverage affordedafforded
comportscomports withwith thethe coveragecoverage requestedrequested..



Duties of Agents/Brokers:Duties of Agents/Brokers:gg
Duty Regarding Insurer’s SolvencyDuty Regarding Insurer’s Solvency

•• AgentAgent isis notnot liableliable forfor anan insured’sinsured’s lostlost claimclaim
duedue toto insurer’sinsurer’s insolvencyinsolvency ifif insurerinsurer waswas
solventsolvent atat timetime thethe policypolicy waswas procuredprocured unlessunlesssolventsolvent atat timetime thethe policypolicy waswas procured,procured, unless,unless,
ifif atat thatthat timetime oror aa laterlater time,time, thethe agentagent knowsknows oror
hashas aa reasonreason toto knowknow ofof factsfacts oror circumstancescircumstances
whichwhich wouldwould putput aa reasonablereasonable agentagent onon notice,notice,
andand thethe insuranceinsurance presentspresents anan unreasonableunreasonable
riskriskriskrisk..
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The Standard:The Standard:

• Broker is required to exercise reasonable:Broker is required to exercise reasonable:

Skill

CCare 

Diligence



Five questions for the defenseFive questions for the defense

1 Was there a Contract?1. Was there a Contract?

2. Was the requested coverage obtained?

3 h b k i d f h3. Was the broker required to act after the 
purchase?

4. Was there coverage?

5. Was the client at fault –at least in part?p



Was there a Contract?Was there a Contract?

Discussions ≠ AgreementDiscussions ≠ Agreement
MIA – Essential terms for Insurance Contracts.

• Subject MatterSubject Matter
• Risk Insured
• Duration
• Coverage  Limits
• Identity of Parties
• PremiumsPremiums.

BEWARE: Prior Transactions!!!!!!!



Was the requested coverage procured?q g p

Procuring ≠ Advisingg g
Advising: Show me the money (Compensation)

Specific requests lessen the burden. 



But they requested COMPLETE 
coverage.

Practically speaking: Insured knows its businessPractically speaking:  Insured knows its business 
and its needs.



Was the Broker required to act after 
h hthe purchase? 

No duty to prevent orNo duty to prevent or 
warn  of lapse.

1. Agreementg

2. Course of Dealing

Insolvency – Documenting the Investigation.



Was there coverage?Was there coverage?

Timely Question.y

Denial based on policy conditions.
*Notice
*Application
*Mi i*Misrepresentation

Policy Cancellation



Was the client at fault?Was the client at fault? 

Contributory Negligence.

Reading the policy

P idi h i d i f iProviding the required information
Exceptions
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Direct Communication and Broker 
LiabilityLiability
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Issue:  Whether an insured can 
assert a claim against aassert a claim against a 
broker without direct 
communication between thecommunication between the 
insured and the broker.

S l “NO ”Several recent cases say “NO.”

I Wh t d th ?I. What do the cases say?

II. What is the underlying principle?

III. Could the holdings expand to other courts?



Initial Points:
 VERY new.  Unclear how the defense will develop.

 ALL are in the Louisiana Federal Eastern District Court.

 ALL are unpublished decisions.

 ALL involve Hurricane Katrina claims.

 ONLY applies to traditional intermediary “brokers ” ONLY applies to traditional intermediary  brokers.

 Does NOT eliminate potential claim by “agent” against the 
“broker.”



I. What do the cases say?I. What do the cases say?
The Three Foundation Cases:

– Frischhertz v. Lexington Ins. Co., 2006 Lexis 80620 (E.D.La.) 
(unpublished);

Bowman et al v Lexington Ins Co et al 2006 Lexis– Bowman, et. al., v. Lexington Ins. Co., et. al., 2006 Lexis 
90819 (E.D.La.) (unpublished);

– T.J.’s Sports Bar, Inc. v. Scottsdale Ins. Co., et. al., 2007 Lexis 
4723 (E.D.La.) (unpublished).



I What do the cases say?I. What do the cases say?
The Three Key Cases:

– Cajun Kitchen of Plaquemines, Inc. v. Scottsdale Ins. Co., et. al., 2007  
Lexis 1415, (E.D.La.) (unpublished);

• Stronger focus on communication as primary issue.

– Teamer v. Lexington Ins. Co., et. al., 2007 Lexis 97570 (E.D.La.) 
(unpublished);

• “…[T]he record establishes that Hull has no communication [ ]
between it and Lexington customers…Hull has met its burden in 
proving that Teamer has no possibility of recovery against it under 
Louisiana state law.”

– Tai Nguyen d/b/a Happy Land v. Scottsdale Ins. Co., et. al., 2007 Lexis 
97487 (E.D.La.) (unpublished).

• “…[B]ecause wholesale brokers do not communicate with 
insurance customers plaintiffs have no possibility of recoveryinsurance customers, plaintiffs have no possibility of recovery 
against them under Louisiana state law.”



I What do the cases say?I. What do the cases say?

The Affirmation:The Affirmation:
– Belmont Commons, L.L.C. v. Axis Surplus Ins. Co., 
et al 2008 Lexis 116896 (E D La ) (unpublished)et. al., 2008 Lexis 116896 (E.D.La.) (unpublished).

• “Many sections in this District have reviewed the 
liability question presented here: whether the 
intermediary broker who does not have a direct 
relationship and contact with the insured can be held 
liable under Louisiana law for breach of fiduciary duty. ab e u de ou s a a a o b eac o duc a y duty
Those courts hold no duty exists.”



I What do the cases say?I. What do the cases say?
Opposing Cases?

– Ronald C. Durham v. McFarland, et. al., 527 So. 2d 403 
(La.App.4th Cir. 1988);

• “Broker” is liable to insured and is not a mere “order taker”.
• Was communicating with insured.
• Also called “broker” an “agent”.

– Alex M. LeGros v. Great American Ins. Co., et. al., 02‐1485 
(La.App. 3 Cir. 11/12/03); 865 So.2d 792.

W d i l f i it• Was a denial of a supervisory writ.
• Right factual situation.
• Broker did not assert lack of communication.
• Broker argued no duty to insured as a matter of law• Broker argued no duty to insured as a matter of law.
• Court said not a proper topic for summary judgment.
• Didn’t specifically address communication.



II Underlying Concept?II. Underlying Concept?

As discussed earlier:As discussed earlier:
– Broker liability generally arises from a fiduciary duty 
and/or agency relationship.

UNDERLYING PRINCIPLE

If no direct communication = no fiduciary duty, no 
agency relationship;

Then, no fiduciary duty, no agency relationship = 

no claim.



III. Could Other Courts Follow?III. Could Other Courts Follow?

ANSWER = It dependsANSWER = It depends…

– Statues, regulations, and liabilities vary from 
state to state.

– Contract law varies from state to state.

– Likely to be fact‐ and jurisdiction‐specific.y j p



WHAT NOW???WHAT NOW???
At this stage of the game:g g

• Be aware of the potential defense.  How does your 
business communicate?business communicate?  
Letters = evidence; Affidavits = evidence.

• Discuss the potential defense with local counsel• Discuss the potential defense with local counsel.

• Outside of ED La = persuasive only

• Most likely use = Motion for Summary Judgment, maybe 
No Right or Cause of Action if pleadings and Court are 
rightright.
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